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STATEMENT OF THE CASE AND JURISDICTION
In this case, Plaintiff complains against Defendant
alleging two

(2) causes of action.

The first alleges

Alienation of Affections, the second is based on the tort
of Criminal Conversation.

Defendant filed a Motion under

Rule 12(b)(6), Motion to Dismiss for Failure to State a
Claim upon which relief can be granted, which was denied
by the Honorable David E. Roth, District Court Judge, after
several memorandums and oral argument on the parties. This
Court granted an Interlocutory Appeal from the Order of
Judge Roth.

STATEMENT OF ISSUES ON APPEAL
I.
SHOULD THE UTAH SUPREME COURT AFFIRM ITS
PREVIOUS POSITION FOUND IN NELSON v. JACOBSEN IN
WHICH IT UPHELD A TORT ACTION AT COMMON LAW FOR
ALIENATION OF AFFECTIONS?
II. SHOULD THE UTAH SUPREME COURT UPHOLD THE VIABLE
COMMON LAW TORT OF CRIMINAL CONVERSATION?

STATEMENT OF FACTS
Plaintiff filed a Complaint against Defendant in the
Second Judicial District Court, County of Weber, State of
Utah, which Defendant has not answered
allegations
knowledge

of said

of

Complaint were

Plaintifffs

marriage
-1-

to date.

that Defendant
relationship

to

The
had
one

Sherry Norton.

That the parties had three (3) children

born as issue of said marriage.

That Plaintiff and his

wife were happy and contented with their marriage until the
summer of 1985 when Defendant commenced to acquire an
improper and undue influence over the wife of Plaintiff.
That due to Defendant's undue influence over Plaintiff's
wife Defendant did induce her to abandon and leaver her
husband, home and children.

That Defendant did alienate

the affections of Defendant's wife.
Plaintiff

further

alleged

that

"Defendant

well

knowing Sherry Norton to be the wife of Plaintiff did on
numerous occasions at various places, wickedly, willfully
and maliciously debauched

carnally knew Sherry Norton

without privity, consent or connivance of Plaintiff. Said
acts of adulterous intercourse complained of were acts of
criminal

conversation".

(See

Amended

Complaint

of

Plaintiff).

SUMMARY OF ARGUMENT
Plaintiff

seeks

the

retention

of the

torts

of

Alienation of Affections and Criminal Conversation in Utah.
Alienation of Affection is a judicially created tort
that is well founded in law.

Attempts in Utah in the

recent past has found the tort viable (NELSON v. JACOBSEN),
and caused an in-depth review of the tort.

In the final

analysis the issue is one that makes Utah different from
-2-

many States in its moral values and standards and the
marital philosophy ingrained in our society and that each
spouse

has

relationship,

a

valuable
including

interest
its

in

intimacy,

the

marriage

companionship,

support, duties and affection.
That there is an emphasis placed on marriage in Utah
by political and religious leaders. Our society encourages
and regulates it. As stated in Appellant's Brief all but
a

very

few

of

jurisdictions

who

have

abolished

or

restricted the cause of action have done so by statute, not
but judicial decision.
abolished

or

If the cause of action should be

restricted

it

should

be

done

by

the

legislature.
The tort of Criminal Conversation had its purpose in
past Utah case law and nothing has changed since.

The

right to recover damages for criminal conversation is based
on exclusive right of either spouse to intercourse with the
other, and person who violate this right, though with
consent or even enticement of the guilty spouse, is liable
in damage to the innocent spouse.
In a day and age of sexual diseases and plagues
perhaps the pendulum has started to swing back to morals
that originally created this common law tort.
Utah has retained as grounds for divorce that of
adultery committed by a spouse subsequent to marriage.
(See 30-3-1 (b) Utah Code Annotated). The tort of Criminal
-3-

Conversation allows for a remedy against the third party
who violates the marriage relationship and has intercourse
with a married spouse.

ARGUMENT
I.

THE UTAH SUPREME COURT SHOULD AFFIRM THE NELSON
V.JACOBSEN AND UPHOLD THE COMMON LAW TORT OF
ALIENATION OF AFFECTIONS.
A. Alienation of affections has had an
in-depth consideration in NELSON v. JACOBSEN
and determined that in other jurisdictions
that have abolished it, is has been legislative rather than judicial action.
That the
judiciary in other
jurisdictions have given
guidelines to make a cause of action viable.

This history of alienation of affections has been
traced in NELSON v. JACOBSEN, 669 P. 2d 1207 (Utah 1983) by
both the majority decision written by JUSTICE OAKS and in
the dissenting opinion by JUSTICE DURHAM.
The Court in NELSON cited HEIST v. HEIST, 4 6 N.C.
521, 265 S.E.2d 434 (1980), which states "That in
order to sustain a cause of action for alienation of
affection, the Plaintiff must show the following
facts:
(1) That she and her husband were
happily married and that a genuine
love and affection existed between them;
(2) That the love and affection so
existing was alienated and destroyed;
(3) That the wrongful and malicious
acts of Defendant produced and brought
about the loss and alienation of such
love and affection;
Courts in recent cases in other jurisdiction has
increased the Plaintiff's burden of proof in alienation of
-4-

affections

and

redefined

issues

relating

to damages,

tailoring and refining the cause of action as cited in
HEIST and in NELSON,
A. NELSON v, JACOBSEN guidelines have not come
before this Court,
There has been no cases brought up on appeal to this
Court on the cause of action for alienation of affections
since NELSON,

This present case is brought to this Court

with the desire and position for this Court to reverse its
position in NELSON and to abolish the tort by way of an
Interlocutory Appeal from a ruling on Defendant's Motion
for Summary Judgment.

The facts have not been heard or

determined by any Court of competent jurisdiction.
B. Alienation of affections is a common-law
tort with purpose and sound bases in Utah law.
Utah has retained the position of being a "fault"
state in proving a "cause" for dissolution of the marriage
contract.

(30-3-1 Utah Code Annotated).

The common-law

tort of alienation of affections affords the Plaintiff in
a fault jurisdiction a cause of action against a party that
may interfere with the marital relationship and "cause" the
dissolution. Appellant relied on the fact that by the mere
addition by the Utah Legislature of the new fault grounds
of "irreconcilable differences of the marriage" (see 30-31(h) Utah Code Annotated) that Utah is now a no-fault

-5-

divorce state.
Utah has retained the numerous other grounds for
divorce and has not elected, by legislative process, to
become a "no-fault" state for divorces.
C.
If the cause of action of alienation of
affections should be abolished it should be by
legislative enactment.
As cited by JUSTICE OAKS in the majority decision in
NELSON v. JACOBSEN, (699 P. 2d 1214) the majority of states
also have elected to abolish or restrict the common-law
cause of action have done so by statute.
In HACKFORD v. UTAH POWER & LIGHT CO. . 740 P.2d 1281,
the Court went to great lengths to emphasize that if there
should be a modification or changing of a cause of action
that it should be done by the Legislature, not the Courts.
Appellants are asking this Court to make a judicial
determination to abolish a cause of action that has been
established, modified and upheld in the past by this Court
claiming

that

the

Court

by

doing

so

is

creating

a

"healthier and more just body of law" and yet citing only
that it is a "historical anomaly".

Such reasoning does

not provide a sound basis for this Court to take such a
action.

Appellants have failed to demonstrate the need

for the cause of action to be abolished but rather that
the guidelines established by NELSON should be applied and
judicially reviewed.
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II. SHOULD TORT OF CRIMINAL CONVERSATION IS VIABLE
UNDER THE COMMON LAW OF THIS STATE AND SHOULD NOT BE
ABOLISHED.
In CAHOON v. PELSON. a Utah 2d 224, 342 P. 2d 94
(1959) the Court concluded that there is "the exclusive
right of either spouse to intercourse with the other."
Id. , 342 P.2d at 98. This right should still exist today.
In a day and age when our health care system is being taxed
with

sexually

transmitted

diseases

that

are

life

threatening, and the common working population is paying
the price, the common-law tort takes on a renewed meaning
and purpose. Appellant has taken the cavalier approach and
cited an author's position.

48 Notre Dame Lawyer at 433:

There is growing evidence that extramarital
sexual activity is becoming not only more common
but more acceptable, apparently even to the
partners to the marriage. In this state of
affairs the action for criminal conversation as
it now stands is largely outdated.
For Appellant to further suggest that the legislative
leaves the cause of action in force only because the Utah
Legislature "does not want to appear to be encouraging
extra-marital relationships by repealing it" is wholely
inaccurate.

On need only search our laws and see that

adultery is not permitted by our laws. The Legislature has
had numerous occasions to modify its position on grounds
for a divorce and delete such grounds, but has not, perhaps
it would be accurate to depict our Legislature as one that
will discourage extra-marital relationships and one that

-7-

does elect to behave in such conduct during the term of the
marriage shall afford their spouse the right of a remedy,
that of divorce.
The

fundamental

right

that

flows

from

the

relationship of marriage, and one that must be maintained
for the well-being of our society, is that of, one spouse
to have exclusive marital intercourse with the other; and
whenever a third person commits adultery with either
spouse, he or she commits a tortious invasion on the rights
of the other spouse.

That fundamental right has never

changed.
A.
Damages can be determined in a case of
criminal conversation.
A person injured by the wrongful act of another can
recover

for

whatever

loss

or

injury

proximately coming from a Defendant's act.
exact

way

to

conversation.

measure

or

fix

damages

directly

and

There is no
for

criminal

This is a function of the Court system and

each case must be measured according to all direct and
proximate losses by the tort, to include loss of love,
physical pain and mental agony. The mere fact that damages
are complicated to compute should not be sufficient grounds
for

abolishing

the

tort.

Many

injury

cases

have

complicated fact patterns and damage issues that require
careful examination by the Court.
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CONCLUSION
Both causes of actions (1) alienation of affections
and (2) criminal conversation are well founded torts that
serve a purpose that is important to our society and
future. One may say that their origin in the past has been
out-dated yet we ust look only to the purpose, that of
creating stronger marriages and expectation of spouses
while in the marriage covenant and that their relationship
has a value that should be protected.
Based

on

the

above-stated

arguments,

Plaintiff/Respondent Greg Norton requests that this Court
deny Appellants appeal and allow this case to be heard on
the merits.
DATED this third day of March, 1989.
JEAN ROBERT BABILIS & ASSOCIATES

JEMt ROBERT BABtbiS,
'
Attorney for Plaintiff/Respondent
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CERTIFICATE OF MAILING
I hereby certify that on this third day of
March, 1989, I mailed a true and correct copy of the above
and foregoing BRIEF OF RESPONDENT to DONALD B. HOLBROOK,
DAVID R. MONEY, DAVID N. SONNENREICH, Attorneys for

Appellant, 1500 First Interstate Plaza, 170 South Main
Street, Salt Lake City, Utatu.84101.
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